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Appellant Robert McAdory appeals his jury conviction for aggravated robbery and sentence
of ten years’ imprisonment in the Arkansas Department of Correction alleging that the trial court
erred in failing to suppress his custodial statement. Specifically, he asserts that the trial court erred
in ruling that his statement was admissible when the self-incriminating statement was given after
he was detained for five days on a parole hold without being formally arrested or brought before a
judge on the aggravated robbery charge. Under the facts of this case, we find no error and affirm.

The substance of appellant’s statement describing his commission of the robbery is fairly
uncomplicated. On March 25, 2004, at approximately 11:00 p.m., appellant borrowed his cousin’s
car telling her that he had a rendevous with a female other than his girlfriend. He then went to the
Days Inn at Osceola where he waited for his girlfriend to leave the premises after finishing her work
shift. He explained that he waited for her to leave because he believed that she would recognize
him. After she left, he entered the hotel wearing a mask, confronted the night manager in the back

office, directed the manager to lie on the floor tied the manager up with a phone cord, took money



from the manager individually, and then proceeded to the front of the motel where he removed the
money from the cash drawer. Appellant then left through the back door, traveled back to
Blytheville, and returned to his work. He further explained that, when he discovered that his
girlfriend was being held for questioning, he gave the money to his cousin and returned to Osceola

to the police station to inquire about the questioning of his girlfriend. The money was not recovered.

The facts and circumstances surrounding appellant’s detention and the recording of his
confession were established through testimony at the suppression hearing. The first witness to
testify was James Lowe who was appellant’s assigned parole officer at the time of the robbery and
the parole detention. For our analysis, the testimony of appellant’s parole officer is also the first in
importance. Mr. Lowe identified a document that he referred to as a “white warrant” and explained
that a white warrant is used to detain a parolee for investigation of possible parole violations. He
further explained that the white warrant in this case was issued by him on April 1, 2004, with his

signature, and that he had faxed the white warrant at 9:41 that morning.

Mr. Lowe stated that on March 26, 2004, his office was notified by the Osceola police that
appellant met the physical description of a motel robber and that, through an acquaintance of his,
appellant was connected to the motel. Mr. Lowe confirmed his belief to the judge that this
information established a reasonable suspicion that appellant was involved in the robbery and further
confirmed his decision that appellant should be taken into custody for a suspected parole violation.
Mr. Lowe testified that the detention of appellant was initiated based upon the report by the Osceola
police to the Osceola Probation Parole Department and that appellant was detained pursuant to the
parole department’s hold while Mr. Lowe investigated the suspected violation. Furthermore, Mr.

Lowe stated that at the time that appellant confessed to the robbery, Mr. Lowe’s investigation had



not been completed. He also explained that the parole detention was initiated on March 31, 2004,
pursuant to a verbal hold in accordance with the parole department’s procedures, followed by the

white warrant delivered the following morning by facsimile.

Fred Wright, who was employed with the Department of Community Punishment Parole —
Probation Parole Division in Osceola, testified after Mr. Lowe. Mr. Wright recounted that his first
involvement in appellant’s case began on Friday, March 26, 2004, when he was summoned to the
local storage facility at Osceola by the police department to be present for a search of appellant’s
storage space. He also accompanied appellant and the police officers to the residence of appellant’s
parents. He stated that no detention was placed on appellant at that time; however, when the police
reported midweek that appellant was considered the prime suspect in the robbery at the Osceola
hotel, Mr. Wright issued a verbal hold to detain appellant. Mr. Wright explained that when the
decision to detain a parolee is made after hours, as was the case with appellant, the normal procedure
of the parole department is to issue a verbal hold to detain the parolee, and that the parole
department will issue a white warrant the following work day. Mr. Wright further explained that
he took the calls on Friday, March 26, and Wednesday, March 31, 2004, because Mr. Lowe was
unavailable. He reported the information to Mr. Lowe pursuant to established procedure. He also
confirmed that he had the authority to place the verbal hold on appellant and used that authority

appropriately in this case.

Michael Russell, captain of the criminal investigation division of the Osceola Police
Department, recounted that he was investigating a robbery that occurred at the Days Inn in Osceola
in late March of 2004. During the investigation, he and his colleague, Sergeant Jennifer Elphin,

began to suspect that appellant was involved in the robbery. On Wednesday, March 31, 2004,



appellant arrived at the Osceola Police Station in the late afternoon. He was brought into Sergeant
Elphin’s office where she explained his rights and had him sign a Miranda rights form that was
introduced into evidence. After speaking with appellant, Captain Russell placed a phone call to Fred
Wright, a parole officer, who verbally authorized him to place a “parole hold” on appellant and
detain him there at the jail. Officer Russell made what was described as a jail-book docket entry for

appellant and listed the time as 5:30.

Captain Russell again interviewed appellant on Friday afternoon, April 2, 2004, at 2:04.
Appellant was once more informed of his rights and signed a Miranda form. Captain Russell
testified that he spoke with appellant again on Sunday, April 4, 2004, and he believed that appellant
initiated that interview by asking to speak with officers. Appellant signed another Miranda form.
The officers tape recorded the interview in which appellant admitted his involvement in the Days
Inn robbery. Sergeant Jennifer Elphin also testified, and her testimony was substantially similar to

that of Captain Russell.

At the suppression hearing, appellant testified that he received a phone call around midnight
the night of March 25 into the early morning of March 26, 2004, telling him that his girlfriend was
being taken to jail. He stated that he went to the police station and spoke with the police that night.
The next day, the police released his girlfriend and asked appellant for permission to search his
truck. Appellant granted permission, but requested the presence of his parole officer. Fred Wright,
who was not the officer assigned to appellant, arrived and the police conducted searches of
appellant’s vehicle and his home pursuant to the consent. The next contact appellant had with the
police was on March 31, 2004. Appellant testified that the police arrived late in the afternoon,

somewhere around 4:00 or 5:00, at his girlfriend’s residence and brought both him and his girlfriend
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to the Osceola Police Station where he was put in a holding cell for thirty minutes to an hour, but
was never handcuffed. He was taken from the holding cell and interviewed by the officers, then
placed in a jail cell. The next day, April 1, 2004, he was given access to a telephone and called his
family and girlfriend. He was questioned again on April 2, and then placed back in a holding cell.
On Sunday, April 4, 2004, appellant attempted to contact police officers to inquire about his
detention and was taken again to visit with Captain Russell and Sergeant Elphin. After speaking
with the officers, appellant gave a tape-recorded statement. He was brought before a judge the

following day, Monday, April 5, 2004.

On direct examination, appellant testified that he would not have given the statement if he
had not been incarcerated for so long and if the officers had not been threatening to charge his
girlfriend with the robbery. On cross-examination, in response to various questions at different
times, appellant stated that being incarcerated did not overcome his sense of control and explained
that he had served seven years in the penitentiary so that his time in the jail was rather
inconsequential. He also specifically denied that the police officers intimidated him or tricked him

into confessing.

In his motion to suppress, appellant argued that his statements should be excluded because
they were coerced and, thus involuntary. At the suppression hearing, he argued that his arrest and
subsequent detention were in violation of Ark. Code Ann. § 16-93-705 and that procurement of his
statement was a “classic case of coercion.” On appeal, he does not argue or mention § 16-93-705
which addresses parole-revocation procedures. Instead, he alleges a violation of Rule 8.1 of the
Arkansas Rules of Criminal Procedure which involves a prompt first appearance before a magistrate

following arrest. Appellant emphasizes that he was held for five days without being taken before
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a judicial officer, and that he was questioned several times until he finally confessed to the crime
for which he was being held. Only on the sixth day, after his confession, was he taken in front of
a judge. Appellant concludes that these police actions were inherently coercive and in violation of
Rule 8.1 of the Arkansas Rules of Criminal Procedure and Arkansas case law, and that his statement

should have been suppressed by the trial court.

The State responds to appellant’s argument on appeal by arguing that Rule 8.1 does not apply
because the rule addresses probable-cause arrests for criminal acts, but appellant was detained
pursuant to a “parole hold” for which probable cause is not required. See Ark. Code Ann. § 16-93-
705 (Repl. 1999); see also Medlock v. State, 79 Ark. App. 447,89 S.W.3d 357 (2002) (holding that
the detention of a parolee may either be supported by the procedure set forth in Ark. Code Ann. §
16-93-705 or probable cause). The State further asserts that whether Rule 8.1 applies or not,
appellant did not argue it below to preserve the issue. See e.g., Romes v. State, 356 Ark. 26, 46, 144
S.W.3d 750, 763-64 (2004) (holding that, where an argument based upon rule 8.1 was not factually
and legally developed below and where accused had not obtained a clear ruling on that issue, the
argument was not preserved for review). In addition, the State maintains that appellant abandoned
any arguments made below regarding voluntariness, coercion, or the procedure to be followed in a
parole hold as set forth by § 16-93-705 as they were not specifically addressed in his appellate brief.

Alternatively, the State propose that the argument regarding Rule 8.1 is without merit.

At the trial level and on appeal, appellant has consistently argued that his statement should
have been suppressed because of an unlawful delay by law enforcement in charging him with the
crime or bringing him before a judge. Therefore, we hold that the issue is preserved for our review.

However, we agree with the State that a Rule 8.1 analysis is inapplicable under the facts of this case.
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We most often address an accused’s allegations of delay in the context of an arrest for a
criminal act and the procedure set out by Arkansas Rule of Criminal Procedure 8.1 which provides
that “an arrested person who is not released by citation or by other lawful manner shall be taken
before a judicial officer without unnecessary delay.” When a suspect's first appearance is delayed,
incriminating statements taken during the delay will be suppressed only if the delay is unnecessary,
the statement is prejudicial, and the statement is reasonably related to the delay. Duncan v. State,

291 Ark. 521, 529-30, 726 S.W.2d 653, 657 (1987):

Examples of unreasonable delay are delays for the purpose of gathering additional evidence
to justify the arrest, a delay motivated by ill will against the arrested individual, or delay for
delay's sake. See Clay v. State, 318 Ark. 122,883 S.W.2d 822 (1994). An unnecessary delay
may include a deliberate postponement of a first appearance to allow more time to gather
evidence, or to obtain an incriminating statement after a series of exculpatory ones. In
Duncan, supra, the accused was held incommunicado for three days after giving an
exculpatory statement, during which time he could have been taken for a first appearance,
before giving an incriminating statement. Similarly in Clay v. State, 318 Ark. 122, 883
S.W.2d 822, the court found an unnecessary delay where the only reason the accused was
not taken by an officer to a first appearance was that the deputy prosecutor instructed him
that the first appearance was to be continued to the next court date for further evidence
involving this case after the accused gave a series of exculpatory statements. A delay has
even been found to be unnecessary where the officers admitted that they did not take the
accused for the first appearance because they were collecting evidence, and because they
were tired. Britt v. State, 334 Ark. 142, 155-57,974 S.W.2d 436, 442-43 (1998) (discussing
Duncan and Clay).

Green v. State, 80 Ark. App. 199, 201-02, 92 S.W.3d 687,689-90 (2002) (finding no unreasonable
delay given the lateness of the hour and the time constraints to allow accused sufficient opportunity

to complete his voluntary statement).

While we agree with appellant regarding the general premises found in Rule 8.1 and the case
law expounding upon the protections afforded a citizen deprived of liberty by being taken into police
custody, we do not agree that those principles are applicable to appellant’s situation. In this case,
appellant was detained pursuant to the direction of the parole officer based upon the officer’s

reasonable belief that appellant had violated the conditions of his parole. While appellant’s
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argument attempts to cast doubt upon the communications between the police officers and the parole
officers as conspiratorial in nature, he cites to no authority and makes no convincing argument that
the communications between police officers and parole officers are, or should be, limited. To the
contrary, it seems not only appropriate, but necessarily prudent, for officers investigating criminal
activity in which a parolee is suspected to be involved to notify and keep informed the parolee’s
supervising officer and the department charged with monitoring the parolee’s activities. A parolee
is in the legal custody of the state penal system at all times during his physical release from the

nstitution.

Arkansas Code Annotated § 16-93-701(4) (Supp. 2005) provides that “[e]very prisoner,
while on parole, shall remain in the legal custody of the institution from which he was released, but
shall be subject to the orders of the board.” See McFerrin v. State, 344 Ark. 671, 42 S.W.3d 529
(2001) (noting that a parolee's advance consent for search is valid because the parolee remains in
the custody of the penal institution from which he is released, and the “special needs of the parole

process call for intensive supervision of the parolee making the warrant requirement impractical”).

See also Cherry v. State, 302 Ark. 462, 467, 791 S.W.2d 354, 357 (1990).

As a parolee, the appellant was in the constructive custody of the Department of Correction
and subject to summary arrest for violation of the terms or conditions of his parole. See Smith v.
State, 1 Ark. App. 241, 614 S.W.2d 527 (1981). The trial judge stated that, for purposes of
appellant’s argument, the court was assuming that the initial incarceration of appellant was
wrongful. While we do not agree with the assumption, the assumption offers minimal assistance
in ascertaining the voluntariness of appellant’s statement. The trial court correctly identified the

question before it whether the detention of appellant rendered appellant’s statement involuntary.
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Appellant testified, the State argued, and the trial judge accepted, that appellant did not feel coerced
or threatened. The trial court found that appellant’s statement was voluntary based upon appellant’s

testimony that he did not feel coerced or threatened.

Our supreme court has explained our role in reviewing the trial court’s evaluation of the

voluntariness of a custodial statement:

A statement made while an accused is in custody is presumptively involuntary, and the
burden is on the State to prove, by a preponderance of the evidence, that a custodial
statement was given voluntarily and was knowingly and intelligently made. Smith v. State,
334 Ark. 190, 974 S.W.2d 427 (1998). In order to determine whether a waiver of Miranda
rights is voluntary, this court looks to see if the confession was the product of free and
deliberate choice rather than intimidation, coercion, or deception. Diemer v. State, 340 Ark.
223, 9 S.W.3d 490 (2000). In making this determination, we review the totality of the
circumstances, and reverse the trial court only if its decision was clearly erroneous.
Humphrey v. State, 327 Ark. 753, 940 S.W.2d 860 (1997). In determining whether a
confession was voluntary, we consider the following factors: age, education, and intelligence
of the accused, lack of advice to his constitutional rights, length of detention, the repeated
and prolonged nature of the questioning, or the use of physical punishment. Humphrey, 327
Ark. at 760,940 S.W.2d 860; see also Connerv. State, 334 Ark.457,982 S.W.2d 655 (1998).

Further, the credibility of witnesses who testify at a suppression hearing about the
circumstances surrounding the appellant's in-custody confession is for the trial judge to
determine, and we defer to the superior position of the trial judge in matters of credibility.
Wright v. State, 335 Ark. 395,983 S.W.2d 397 (1998). Conflicts in the testimony are for the
trial judge to resolve, and the judge is not required to believe the testimony of any witness,
especially that of the accused since he or she is the person most interested in the outcome
of the proceedings. Id. So long as there is no evidence of coercion, a statement made
voluntarily may be admissible against an accused. /d.

Jones v. State, 344 Ark. 682, 687,42 S.W.3d 536, 540 (2001).

The sole concern of the Fifth Amendment, upon which Miranda was based, is governmental
coercion. Colorado v. Connelly, 479 U.S. 157 (1986). Coercive police activity is a necessary
predicate to finding that a confession is not voluntary within the meaning of the due-process clause.
Id. Given our role, and our deference to the trial judge’s determination of credibility, we find no

error in his determination that the confession was voluntary. Appellant stated unequivocally that
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the detention was not a factor and specifically compared the short duration of the jail detention with
his seven year incarceration in the penitentiary. He further refuted any contention that he felt

threatened by the police officers who questioned him.

Accordingly, we find no error in the trial court’s admission of appellant’s custodial statement

and affirm.
GLOVER, J., agrees.

MARSHALL, J., concurs.
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